


























fiduciary does possess the obligation to understand the terms of the law it is obligated to administer. See
Estate of Gilmaker, 226 Cal.App. 658, 663 (1964); CEB, Trust Administration, section 2.2 (2d ed. 2001).
Accordingly, one of the first tasks for the Board after an ordinance or charter amendment is enacted is to
determine whether the newly enacted ordinance or charter amendment possesses significant ambiguities that .
make it difficult or impossible to administer the plan as so modified.

The Board has a similar obligation to determine if the newly enacted ordinance or charter
amendment raises serious legal questions. The Board should not itself resolve any such questions itself. It
should instead direct the Board's general counsel to determine whether such questions exist. Given the
status of the system as a trust under the California Pension Protection Act, the law pertaining to private law
trusts provides principles which are relevant to the Board in this regard. It is well established in the context
of private law trusts that:

1. A provision in the terms of a trust is invalid if illegal. Rest. (2d) Trusts, section 60 (1957);

2. A provision in the terms of a trust is invalid if the enforcement of the provision would be
against public policy. Rest. (2d) Trusts, section 62 (1957),

3 A trustee is not under a duty ... to comply with a term of the trust which is illegal. Rest. (2d)
Trusts, section 166 (1957). Comment (e) to section 166 provides that, where a trustee is in
doubt as to the legality of a trust term, the trustee may apply to the proper court for
instructions;

4. A trustee is entitled to apply to the court for instructions as to the administration of the trust
if there is reasonable doubt as to the trustee's duties or powers. Rest. (2d) Trusts, section 259
(1957); see Probate Code section 17200.

This office is of the further opinion that the Board's plenary authority over administration of the plan
under the California Pension Protection Act encompasses the same types of duties and authority possessed
by a private law trustee under these sections of the Restatement (2d) of Trusts.

B. If Other Parties Have Initiated Litigation Concerning the Newly Enacted Ordinance
or Charter Amendment, the Board May Intervene in the Litigation if That is
Reasonable and Appropriate Under the Surrounding Facts and Circumstances

It is probable that if the newly enacted ordinance or charter amendments affect rights that active
members or retirees consider vested, then litigation will ensue. The Board should consider whether the
pending litigation will clarify any ambiguities in the new enactment and will resolve any serious legal
questions raised by the new enactment. The Board in many cases may decide that its interests and the
interests of plan participants will be enhanced by intervening in the litigation. By intervening the Board will
be able to insure that accurate facts concerning the system are presented to the court, that all questions of
ambiguity are presented to the court, and that all questions of illegality are presented to the court. In
addition the Board will be better placed through intervening to realize the important goal of obtaining a
judgment that is binding upon all parties.

In this office's September 2011 memorandum to the Board on this topic, we noted the position
similar to that of this office taken by CalPERS in its July 2011 publication on vested rights:
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The Board will act consistently with these [fiduciary] principles. With respect to legislative
and constitutional proposals that may impact its members’ vested rights, the Board will
exercise its best judgment and act appropriately under all existing circumstances. In doing
so, the Board will observe certain general guidelines, including:

CalPERS’ actions will be carried out in a manner that implements the law. In the
event CalPERS questions whether changes in the PERL or other applicable law may
cause an unconstitutional impairment of its members’ vested rights, CalPERS will
exercise its best judgment, based on all existing circumstances, as to whether to
initiate or participate in judicial challenges to such changes.

As is the case with CalPERS, the Board will need to consider “all existing circumstances” and
exercise its best judgment “as to whether to initiate or participate in judicial challenges” to newly enacted
benefit modifications that contain significant ambiguities or that raise serious legal issues.

C. If Other Parties Have Not Initiated Litigation Concerning the Newly Enacted
Ordinance or Charter Amendment, the Board Should Exercise its Discretion to
Determine if Under all of the Surrounding Facts and Circumstances it is Prudent for it
to Initiate Litigation

While it seems likely that another affected party will initiate litigation under these circumstances,
it nonetheless might be the case that litigation is not so initiated. The Board would then have to review itself
the significance of any ambiguities and the seriousness of any legal issues in the newly enacted ordinance or
charter amendment. Assuming that the Board determines that the ambiguities are significant and impede the
Board's administration of the system or that serious legal issues exist as to significant provisions of the
newly enacted ordinance or charter amendment, then it would follow that the Board must take prudent steps
to clarify these issues. Achieving the necessary clarification would in most cases require the initiation of
litigation. The nature of the causes of action and the procedural vehicle employed in that litigation are
beyond the scope of this memorandum. It is sufficient at this stage to conclude that the Board possesses
significant interests. It must know the meaning of the terms it is obliged to administer and it must know
whether the terms it is obligated to administer are not contrary to law. The Board possesses the authority
necessary to initiate litigation to realize these important interests.

RECOMMENDED BOARD ACTIONS DURING THE PENDENCY OF LITIGATION

The Board is obligated to administer the plan. This obligation does not disappear when litigation
concerning plan terms is initiated. The litigation may be directed to resolve plan ambiguities or to resolve
serious legal questions. In either case the litigation, including appeals, may last a number of years before a
final result is achieved. The Board may face a lengthy period of time before it receives definitive judicial
direction concerning how to administer the plan. In such a context it is not prudent for the Board to rely on
best estimates from plan professionals. The Board needs a higher degree of certainty. This can only
be obtained from a court. There are several forms of prejudgment relief, including but not limited to
injunctive relief, available to the Board incident to pending litigation. This office recommends that
the Board at the appropriate time give serious consideration to seeking prejudgment guidance and direction
from a court concerning the administration during the pendency of litigation.

CONCLUSION

The Board of Administration may in the near future be facing serious issues of plan administration
arising from plan amendments that raise significant ambiguities or serious legal issues. The Board possesses
the legal authority to address these issues through litigation, if necessary and appropriate.
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